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Secretary op
Federal Communications Commission T - 819
1919 M Street, N.W., Room 222 m 19
Washington, D.C. 20554 OF 1 % %"“«“s‘m

Re: Oral Ex Parte Presentation
CC Docket No. 96-45 -~
AAD/USB File No. 98-37

Dear Ms. Salas:

On Monday, October 5, 1998, the undersigned, Kenneth D. Salomon and Leonard J.
Kennedy of this office, counsel for the Iowa Telecommunications and Technology Commission (the
“ITTC”), met with Kevin J. Martin, Legal Advisor to Commissioner Harold Furchtgott-Roth,
regarding the above-referenced matter. During the meeting, they discussed the nature of the ITTC’s
request, the standards for determining whether an entity is a common carrier or a private carrier
under existing precedent and the nature of the services provided by the lowa Communications
Network. A copy of a handout provided to Mr. Martin which describes the substantive aspects of
the meeting, is attached.

Pursuant to Section 1.1206(b) of the Commission's Rules, an original and one copy of this
letter are being submitted to the Secretary's office and a copy is being provided to Mr. Martin.
Please inform me if any questions should arise in connection with this filing.

Respectfully submitted,
/" ].G. Harrington
JGH/lsr
cc (w/o attach.): Kevin J. Martin, Esq.
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[OWA COMMUNICATIONS NETWORK
REQUEST FOR DETERMINATION OF CARRIER STATUS
CC Docket No. 96-43 AANDTUSB File No. 98-37

bt
PRINCIPLES OF USE OF THE NETWORK

The lowa Communications Network ("ICN™ or the “Network ™) is a unique state-owned entity
that provides telecommunications and related services to higher education institutions, education
agencies, schools, libraries and health care institutions in lowa. ICN’s services are provided over
a network that includes some elements purchased from other carriers and some elements owned
and operated by ICN, i e., significant fiber capacity, switches and high speed data hubs across the
State. The following is a description of the general principles surrounding the use of ICN’s
services. AS DESCRIBED BELOW, ALL ENTITIES ELIGIBLE FOR SUPPORT UNDER THE
COMMISSION’S SCHOOL, LIBRARY AND RURAL HEALTH CARE RULES ARE FREE TO CHOOSE TO

USE OR NOT TO USE ICN’S SERVICES AT ANY 1IME.

Optional Use

Most entities served by ICN can choose whether or not to use ICN’s services at will. There is
only one class of user that is restricted in its use of the Network, namely higher education
institutions. Higher education institutions are not eligible to participate in the schools and
libraries program and, in any event, all but two of the Jowa higher education institutions opted to

connect to the ICN.

> Pursuant to Section 8D.9(1), schools, libraries, health care providers and state
agencies are not required to purchase any supported services from ICN. Rather,
schools, libraries and health care facilities (hospital or physician clinics) are free
to choose ICN and the services offered. Jowa CoDE § 8D.9(1). Schools, libraries
and health care facilities were not and are not subject to any deadline for “opting

in” to ICN.

> ICN’s telemedicine services are available to any facility that has a doctor and
ICN’s distance learning services are available to all providers of educational
services, including colleges, public and private elementary and secondary schools

and even home schoolers.

> Schools, libraries and health care institutions (hospitals and physician clinics) can
opt out of ICN freely, without obstacles. Indeed, the statute permits these entities
to choose whether or not to use ICN. See Iowa CODE § 8D.9(2) (describing scope
of waiver requirement); lowa Cobt § 8D.9(1) (describing class of entities subject
to § 8D.9(2), and excluding schools, libraries, health care institutions and other

listed entities from that class).



1CN General Principles

“Required” Use

The lowa statute contains a nominal requirement for certain agencies to use the Network. In

practice. these agencies are ettectively free to opt out upon request.

The only agencies that are required to use ICN absent a waiver are higher
education institutions and area education agencies that opted in to the Network.
lowa CODE § 8D.9(1). Other users, including schools, libraries, health care
facilities, state agencies and federa: agencies, are not subject to any requirement to

use ICN.

The agencies that are subject to the required use provision can terminate their
service from the ICN on various grounds. including: (1) the user can obtain the
services at a lower cost from another provider: (2) the user has a contract with a
different provider in place; and (3) the contract with ICN does not cover all of the
user’s needs. In other words. the statute provides that an ICN user can use
another provider — without any penalty — whenever doing so is advantageous,
and better terms than are available. fowa CopE § 8D.9(2).

While Section 8D.9(2) is characterized as a “waiver” provision by the statute, the
users seeking to opt out of ICN are not subjected to any significant scrutiny when
seeking to obtain services elsewhere. Indeed, every “waiver” request filed under
Section 8D.9(2) has been granted and many of the private colleges — eleven to be
exact — that have certified that they intended to use the Network have chosen not

to do so.

Limits on the Use ICN Service by Otherwise Eligible Entities

There is a very limited number of entities that were required by lowa statute to decide by July 1,
1994, whether to use the Network. Iowa CODE § 8D.9(2).

>

Only higher education institutions and area education agencies were subject to the
July 1, 1994 statutory opt in restriction. [owa CODE § 8D.9(1).

The purpose of this provision was solely to advise the State whether ICN fiber
should be extended to the institution.

The overwhelming majority of users can opt in and out of the Network. Indeed,
schools, libraries, health care institutions (hospitals and physician clinics), state
agencies and federal agencies were not subject to the July 1, 1994 opt in provision
and can choose whether or not to use the Network without restriction.
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>

In practice. all arca education agencies iy the State of lowa chose to use I[CN by
the July 1, 1994 selection date. Among lowa education mstitutions, only two
private colleges did not choose to certifs The cheice of whether or not to opt in
belonged entirely to the msttutions

Many of the higher education institutions that opted in to ICN do not, at present.
use any ICN services. These colleges and universities retain the ability to use

ICN whenever they deem it advancageous to do so.

Even if the Commission were to determine that ICN was not a carrier for higher
education institutions, ICN is nonetheless a carrier for all other lowa entities
eligible for universal service support. Indeed, it has never been the case that an
entity must serve the entire public before it can be a carrier. Rather, it is well
established that a carrier may choose to accept only certain types of businesses or
customers so long as it accepts those types of customers indifferently. An entity
may be a common carrier even though the nature of the service rendered is
sufficiently specialized as to be of possible use to only a fraction of the total

population.
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CHAPTE 3B
MIDWEST NUCLEAR COMPACT

Translerred o chapter (5D 10 Code (993

CHAPTER 8C

MIDWEST INTERSTATE LOW-LEVEL RADIOACTIVE WASTE COMPACT
Tranaferred te chapeer 4578 in Code 1983

CHAPTER 8D
IOWA COMMUNICATIONS NETWORK

Appropriatons for aenpecticn of Part TH users;
legislative inaent regarding plan for s0diuonal connactions.
construcon snd state awnersiip of entifled sites.
melro connections; 35 Acw. ch 117; 96 Acts, ¢h 1209

8D.1  Purpose.

8D.2  Definitions.

8D.3 Towa telecornmunications and technology
commission — members — duties.

8D4 Exscutive director appointed.

8D.5 Education Lelecommunications council
established — regional couaciis
establiahed.

8D.6  Advisory groups astablished.
8D.7  Telecommunications advisory committee.

8D.1

It is the intent of the general assembly that com-
munications of stats government be co-ordinated
to effect maximum practical consolidation and
Joint use of communications services.

(CT71, 73, §8A.1; C76, 77, 79, 81, $16.132]

83 Acts, ch 126, §3; 94 Acts, ch 1184, §29

C96, $8D.1

D2 Definitions.
Whnudmtmsdnpw unless the context
otherwise requires:

L 'Cammumuutholovnuhammm
cations and tachnology commission established in
section 8D.3.

2. “Director” means the executive director ap-
#Ahzted pursuant to section 8D .4.

3. “Network” mesns the Iowa or stats commu-
nications network.

4. “Private agency” means an accredited non-
public achool, & nonprofit institution of higher edu-
cation eligible for tuition grants, or = hospital ki
censed pursuant to chapter 135B or a physician
gwl?uuntpmddmmnwm sub-

on

8D.8 Scheduling for authonzed ugers.

8D.9 Certification of use — network use by certain
authonized usgers.

8D.10  Report of savings by state agencies.

8D.11 Powers — facilities — leasges,

8D.12  Disposition of network — approval of general
assembly and governor.

8D.13 lowa communications network.

§D.14 lowa communications network fund.

5. “Public agency” means a state sgency, an in-
stitution under the control of the board of regents,
the judicial department as provided in gection
8D.13, subeection 17, a school corporation, a aity li-
brary, s regional library as provided in -chapter
256, a county library as provided in chapter 336,
or a judicial district department of correctional
services established in section 905.2, to the extent
provided in section 8D. L&aubuchon 15, an agency
of the federal government, ora UniudSmuput
office which recsives s federsl grant for pilot and
} orats ot

6. “Stase communicutions” refers to the trans-
mission of voice, data, video, the writtan word or
other visual signals by electronic means but doss
oot include radio and television facilities and other
educational telecormmunications systems and serv-
ices including narrowcast and broadcast gystems
under the public ing division of the de-
partment of education, department of transporta-
tion distributed data processing and mobile radio
network, or law enforcement communications sys-

tems.
[CT71, 73, §8A.2; C75, 77, 79, 81, §18.133)
83 Acts, ch 126, §4, 5; 88 Acts, ch 1245, §308,



§8D.5, IOWA COMMUNICATIONS NETWORK

oy each of the appointing suthonties under subsec-
sion 1. Additional ex offico, nonvoting members
may also be appointed to the regional telecommu-
nications councils. The regional telecommunica-
tions councils shall advise the education telecorn-
munications councii on the assessment of locai
educational needs, and the coordination of pro-
gram activities including scheduling. The commu-
nity college located in the merged area of a regionsl
telecommunications council shall etaff and facili-
tate the activities of the council. The community
college and the council may anter into a chapter
28E agreement for such arrangement.

3. The community college in each of the marged
areas shall be responsible for switching of Parts il
and [II of the network and for facilitating the or-
ganization and meetings of the regional telecoin-
munications council.

94 Acts, ch 1184, §7

8D.6 Advisory groups established.

1. The commission shall establish an advisory
group to examine the use of the network for
telemedicine applications. The advisory group
shall consist of representatives of haapitals and
other health care facilities as determined by the
commission.

2. The commisgion may establish other adviso-
ry committees as necessary representing autho-
rized users of the petwork.

94 Acts, ch 1184, §8

8D.7 Telecommunications advisory com-
mittee.

A telecommunications advisory committee is es-
tablished to advise the commission on telecommu-
nications matters. The commission shall appoint
five members to the advisory committee who shall
represent specific telecommunications industries
or persons with techuical expertise related to the
uetwork.

94 Acts, ch 1184, §9

Mhzforu&hon;;.l;m

Except as provided in section an autho-
rized user is responsible for all scheduling of the
use of the anthorized user’s facility. A person who
disputes a acheduling decision of puch user may pe-
tition the commission for a review of such decisicn
p\mmttnmsb.s subsection 3, paragraph

94A¢u,ch 1184, §10

8D9 Certification of use — network use by
certain authorized users.

1. A privats or public agency, other than a state
agency, local school district or noapublic school,
city Iibrary, regional bbrary, county libeary, judi-
cial department, judicial district department of
correctional services, agency of the federal govern-
ment, o hospital or physician clinic, or a post office

102

au:honzed w be offered access pursuant to this
chapter as of May 18, 1994, sball certify to the com-
mission no later than July 1, 1994, that the agency
16 a part of or intends to become a part of the net.
work. Upon receiving such certification from an
agency not a part of the network oa May 18, 1994,
the commission shall provide for the connection of
such agency as soon as practical. An agency which
does not certify to the cormmission that the agency
.6 a part of or intends to become a part of the net-
work as required by this subsection shall be pro-
hibited from usging the network.

2. a. A private or public agency which certifies
to the commission pursuant to subsection 1 that
the agency is a part of or intends to become a part
of the network shall use the network for all video,
dats, and voice requirements of the agency unless
the private or public agency petitions the commus-
sion for a waiver and one of the following applies:

(1) The costs to the authorized uger for services
pravided on the network are not competitive with
the same services provided by another provider.

(2) The authorized user is under contract with
another provider for such services, provided the
contract was entered into prior to April 1, 1994.
The agency shall use the network for video, data,
and voice requirements which are not provided
pursuant to such contract.

(3) The authorized user has entered into sn
agreement with the commission to become part of
the network prior to June 1, 1994, which does not
provide for use of the network for all video, data,
and voice requirements of the agesncy. The commis-
sion may enter into an agreement descrided in this

subparagraph upon & determination that the use
of the network for all video, date, and voice re-
quirements of the agency would not be in the best
interests of the agency.

b. A private or public agency shall petition the
commission for a waiver of the reqmmment to use
the network dm::n‘;m px:'w pangnph , i the

cubpm

mph(l)or(z)npphe&'nxeeomshna-

tablish by rule a review process for determining,
upon upphuhon of an authorized user, whether
parsgraph “a”, nbp-ncnph(nerm-nlnm
authorized user found by the commission to be
under contrect for nch services as provided in
peragraph “a°, subperagraph (2), shall aet enter
iato nnother cootract wpon the expiration of such
couiract, but shall utilize the network for such
secvices as provided in this section unless parn
graph “a”, subparagraph (1), applies.

94 Acts, ch 1184, §11

8D.10 Repert of savings by state agencies
Amtenmwlmh-nmdthmk
Mmuﬂypmﬂonvﬁmmthtbom
eral assembly certifying the identified savings as-
sociated with the state agency’s use of the network.
The report shall be delivered on or before January
16 for the ious fiecal yesr of the state agency.
84 Acta, ch 1184, §12



